MSHA Inspector Alsop abated the citation on January 20,
1983.  Since he did, I assume he was satisfied with the
respondent's abatement efforts, and he confirmed that the UMWA
walkaround representative expressed satisfaction oyer the
respondent's abatement efforts.

In view of the foregoing, I conclude and find that the
violation was abated in good faith, and this is reflected in
the civil penalty assessed by me in this case.

Size of Business and Effect of Civil Penalty on the Respondent's
Ability to Continue in Business.

Based on the stipulations by the parties, I conclude that
the respondent, as a corporate operator, is a large mine
operator.  However, its Winber Mine 78 operation is a small-to-
medium sized operation.

The parties have stipulated that a reasonable penalty
assessment for the violation in question will not adversely
affect the respondent's ability to continue in business.  Since
I believe that the penalty assessed by me for the violation in
question is reasonable, I conclude and find that it will not
adversely affect the respondent's ability to continue in
business.

History of Prior Violations

The parties have stipulated to the respondent's prior
history of violations, and this is recited at pages 2-3 of this
decision.  For an operation of its size, I cannot conclude that
this compliance history warrants any additional increase in the
civil penalty assessed by me for the violation in question,

Negligence

Inspector Burnatti conceded that he found "low negligence"
in connection with the section 104(a) citation, and he explains
his reasons for this finding (Tr. 41} .  Respondent has estab-
lished through credible evidence and testimony, which is not
rebutted by the petitioner, that it located the battery charger
in question where it did because a State inspector insisted that
it not be moved from that location.  I have considered this fact
in mitigation of the penalty assessed for the violation.  How-
ever, I believe that with a little more diligence, including the
use of smoke tubes as a preventive measure, as well as some
experimentation concerning the possible relocation of the
battery charging unit, the respondent may have avoided the MSHA

1042k which was performed
